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APPELLEE'S BRIEF 


JURISDICTION 


The jurrsdicalcme or the United States District 
Court to entertain appellant's petition for writ of 
habeas corpus was conferred by Title 28, United States 
(ece section 2241. The jurisdiction of this Court is 
conferred by Title 28, United States Code section 2253, 
which makes a final order in a habeas corpus proceeding 
reviewable in the Court of Appeals when, as in this 


case, a certificate of probable cause has been issued. 


STATEMENT OF THE CASE 

On November 18, 1960, appellant was convicted 
Mn the Superior Court of Merced County, California, 
on his plea of guilty to charges of kidnaping for the 
peepose of robbery in violation of section 209 of the 
California Penal Code and armed robbery in violation 
Of section 211 of the California Penal Coco 

Appellant was sentenced to the state prison 
for the terms prescribed by law on each count, to be 
served concurrently, and took no appeal from his conviction 
@iependix p. 2; AOB 2; CT Pyne! 

DUDSequent ly newever, appellant acpited sto 
the Superior Court of Marin County for a writ of habeas 
Corpus. This petation was denied on September 15, 
1965. A similar habeas corpus petition was denied by 
the California Supreme Court on November 10, 1965 (CT 5-6). 


On December 2, 1965, appellant filed an 


1. Since an order to show cause was not issued 
by the District Court, respondent-appellee did not 
have the opportunity to file a formal return. For 
the convenience of this Court, a copy of the judgment 
is included in an appendix to this brief. 


2. As used herein, "AOB" refers to appellant's 
opening brief. "CT" refers to the transcript of 
record filed in this Court, constituting the United 
States District Court Clerk's record on appeal. 


apolveation fOrvamswaat of Nabeas corpus in the United 
beaves District Court Tor the Northern District of 
California, Southern Division (CT 1-22). On that same 
date the District Court filed its order denying the peti- 
tion on the ground that appellant's conviction rested upon 
a plea of guilty entered pursuant to consultation with 

and advice of counsel; that a confession allegedly 
obtained from appellant in violation of Escobedo v. 
Tllinois, 378 U.S. 478 (1964), was as a consequence not 
used as evidence against him; and that since under 
Careizosa v. Wilson, 244 F.Supp. 120 (N.D.Cal. 1965), 
Escobedo could not be applied retroactively, there was 

no basis for concluding that appellant's plea was impelled 
by an improperly obtained confession (CT 23-24). 

Appellant thereafter filed a petition for 
rehearing on December 14, 1965 (CT 25-29). The District 
Court denied the petition on December 22, 1965, after 
noting that appellant had not raised any matters not 
previously considered by the court's original order 
denying the petition for writ of habeas corpus (CT 30). 

Thereafter, on January 13, 1966, the District Court 
filed an order granting appellant's application for a 
certificate of probable cause and granted appellant 


leave to appeal in forma pauperis (CT 38). 


SUMMARY OF APPELLEE'S ARGUMENT 

I. Appellant's plea of guilty forecloses 
collateral attack upon his conviction on the ground 
that it was impelled by illegally obtained evidence. 

ii. he rule of Escovedo should not be applied 
mevroactively. 

ITIL. Appellant's contention that his plea of 
guilty was obtained by reason of his attorney's derelic- 
tion of duty is not supported by his allegations. 

il 

APPELLANT'S PLEA OF GUILTY FORE- 

CLOSES COLLATERAL ATTACK UPON HIS 

CONVICTION ON THE GROUND THAT IT 

WAS IMPELLED BY ILLEGALLY OBTAINED 

EVIDENCE. 

Appellant contends that as a result of unlawful 
police action, he made statements to the prosecutor 
amounting to a confession of the crimes charged against him 
eet 13: AOB 56) 2! As appellant's allegations establish, 
ppeeeac the District Court found, appellant's plea of gulity, 


which was entered upon the withdrawal of his original plea 


3. In his petition and papers before the District 
Court, appellant sought by his allegations to bring his 
case within the rule of Escobedo v. Illinois, 378 U.S. 
ee (1964) (CT 15-17). The District Court dealt with 
the petition upon this basis. Appellant's opening brief 
filed in this Court, however, fails to mention Escobedo, 
and instead he argues that his alleged confession was 
obtained by coercion and harassment (AOB 7-8). 


© 


Suenovecwultivwe, resulted from the advice of his attorney 
(CT 15, 19-20; AOB 6-7). Appellant's allegations disclose 
that when he finally did enter his guilty plea he knew 
that the district attorney could make no deals or promises 
to him, he knew that his crime partners had agreed to 
plead guilty, and he decided to enter a guilty plea him- 
self only after consultation with his attorney in the 
presence of his wife and brother (CT 14-15; AOB 5, 7). 
Appellant's plea of guilty, entered upon advice 

eumcouice ly foreclosesi any consideration of his claims. 
meen eoeDASstrivcy COUrGeproperly recognized, his alleged 
confession was not used to convict him; his conviction 
was based upon his plea of guilty. Townsend v. Burke, 
334 U.S. 736 (1948); Wallace v. Heinze, 351 F.2d 39 
(9th Cir. 1965); Davis v. United States, 347 F.2d 374 
(een Cir 1965); Harris v. United States, 338 F.2d 75 
Worn Cim, 1964); In re Seiterle, 61 Cal.2d 651 (1964). 
itimeene Harris case this Court said: 

Eventos plea Of Sullty appeliamat foreclosed 

Mision COMralSemeb ecti ons to the manner 

in which evidence upon which he was indicted 

was obtained. This evidence, because of his 

PUdttyepleasewas nOt used against him. Had 

Newsvcoa trial his objection to its intro- 


DucCwiOne ih meade and overrudied by the trial 


on 


Court, could have been raised on appeal. Under 
thewcirecumstances he may not belatedly raise 
the contention under 28 U.S.C. § 2255. Eberhart 
Ve United Stames., 9 Cir., 1950, 262 F.2d 421 
TV. ee emcCONVICUTOnm@ancesenvence wiich follow 
a plea of guilty are based solely and entirely 
upon said plea and not upon any evidence which 
may have been improperly acquired by the pros- 
ecuving authorities. United States v. French, 
feeire, 1960 92 749R 72d" 297- United States vv. 
Suunm, ( Cite... 1950, 180 F.2d 413 3mKinney v. 
Wnited States s10NCirs, 91949, 1779F.2a 895." 
Harris v. United States, supra at 80. 
Bvenettepetittoner sedecision te plead guilty 
was influenced by the allegedly illegally obtained evidence, 
the federal courts have consistently held that a claim 
tae inadmissible evidence induced a plea of guilty 
mmo Oasis fOr SeUtine aside a conviction. Sullivan 
wem@eved Staves, 315 F.2d 304 (10th Cim® 1963), cert. 
gemeed, 375 U.S. 910; Morse v. United States, 295 F.2d 
30 (8th Cir. 1961); United States v. Miller, 293 F.2d 
697 (2d Cir. 1961); Watts v. United States, 278 F.2d 
247 (D.C. Cir. 1960); United States v. Kniess, 264 
rem 353 (7thnmCir. 1959), cert. denied, 359 U.S. 947; 


Maley v. Johnston, 139 F.2d 117 (9th Cir. 1944), cert. 


denied, 321 U.S. 779 (1944). 


eT 


THE RULE OF ESCOBEDO SHOULD NOT BE 
APPLIED REWROACTIVELY. 


Appellant seeks to upset his conviction by 
urging a retroactive application of the exclusionary 
igmle of Escobedo v. Illinois, 378 U.S. 478 (1964). 
yen if his statements had been introduced,into evidence, 
Escobedo would not be applicable. Appellant's conviction 
became final in 1960, four years before the Escobedo 
@eci#sion. The United States District Court, Northern 
Piourict of California, Southern Division, has ruled in 
@arizosa v. Wilson, 244 F.Supp. 120 (N.D.Cal 1965), 
that Escobedo is not to be applied retroactively. The 
District Court below rejected appellant's contention, 
basing its conclusion on that authority. Carrizosa 
is before this Court (No. 20304) and the issue of the 
retroactivity of Escobedo has been extensively briefed 
therein by the Office of the Attorney General of 
California. Additional copies of the Carrizosa brief 
momesbecn filed with this Court for its use in the dnsitant 
appeal and a copy has been served upon appellant Hale. 
The argument as presented in the Carrizosa brief is 
hereby incorporated by reference into this brief, and, 


Wewsubmit, completely disposes of appellant's contention 


S=e' : 


Pecuresretard. he District Court therefore properly 


rejected the contention. 


Dae it 

APPELLANT'S CONTENTION THAT HIS PLEA OF 

GUILTY WAS OBTAINED BY REASON OF HIS 

ATTORNEY'S DERELICTION OF DUTY IS NOT 

SUPPORTED BY HIS ALLEGATIONS. 

Although he did not raise the point in the 
tiscrney Cour: ,@WappelMant here contends that his pllea of 
guilty was due at least in part to ineffective aid of 
counsel in the preparation and investigation of his case 
(AOB 9-11). On the contrary, appellant's own allegations 
diselose that he was represented by counsel during the 
preliminary examination and that the attorney took an 
active part in the proceedings (CT 15; AOB 6-7). Within 
a few days after appellant apparently had been heid to 
answer for trial on the charges, his attorney advised him 
for the first time that a guilty plea would be in his best 
interest. Nevertheless, contrary to the advice of his 
attorney, appellant, together with his crime partners, 
allegedly entered pleas of not guilty in superior court. 
However, appellant's allegations disclose that prior to 
the date set for trial, he again conferred with his attorney, 
this time in the company of his wife and his brother (CT 15, 
19-20). As a result of this discussion, appellant ultimately 


entered his plea of guilty which formed the basis for his 


conviction. The District Court properly found that upon the 
allegations made by appellant in his petition before that 
Commit, the advice of the attorney cannot be said to be 
defective. Clearly, appellant's allegations do not 
support his contention here that he was denied effective 
ead of counsel. 
CONCLUSION 

For the reasons stated, it is submitted that 
the order of the District Court denying appellant's 
meereton for writ of habeas corpus should be affirmed. 
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